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BEFORE THE STATE BOARD OF LQUALIZATION

ORF TiHA STATE OF CALIFORNIA

In the Matter of the Appeal of

SAM T, AND ANDREA X, HAYWARD

Appearances

For Appellants: Vi "m H. Je”f“°v

For Respondent: Burl D. ILack
ou

CPINION

This appeal is nade pursuant fo sectlon 19059 of

the %u\e. ve and Taxetion Code from the action of tne Franchise
ax Board in denying the c¢laims of Sam T. end Andrea X,

Hayward for refund of personal income tax as [o1llowWs:

VITAR SLEM T, ANDREA K, HAVYWERD

1946 81, 160,54 ,210.21

1947 1,761 L4 2 120,16

! o
1948 269,39 1,471,05
tppellants, who are husband and wife, filed separate

income Lax returns for the yeawrs on appsal. The; nave several
children, vno also filed separace ﬂvturns& Part of Andreza
Hayward's taxebie income 1s communily income earned Dy nher
husband and part is derived from capibtal invest menvs on her
own behalrfl,

Lope hips engaged
in operating v nd trustees
for thelxr cnil in these
enterprices, i originally
veen T the pariners

ad no family
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Appaal of Sam .

and fndprzsa K, Hayward

After auditing their federal income tax returns, the
federal authorities allocated to appellants a portion of the
prUnA“bnlO income which had been reported by the children and
by the trusts of which the children were beneliclaries The
federal revenue agentts report setv rorth The reasons Lo; the

eallocation as follows:

...(2) inclusion of certain partnership

income previously reported as income of

children and now determined not bona fide

partners, (3) reallocation of 37-1/2% of

income from vartnership interest of nis

family members and trusts to this taxpayer

as income earnad by his services.

Respondent

pPODOSeu deficiencies
payers based on the a

The deficiencies were i
offsets against overg L
consent of the taxpay

The cl
appeal vwere [ile on the
allccatilon of in ST

oa:a issued notices of

to the relatea tax-

by cnc {ederal authorities,
sfied, in part throuvgn
sets bpeing nade with the

<

vhich are in gqus
I e

!

tppellants conbtend that a family partnersnip 1s
eluhsv wholly valid or wholly invalid and cannot Le considere
partially invalid, They allage that each partner here inveolv
ovned the property which he contrilbubted, tThal properity was a
principal factor In toe earning capacity of eacn partnershlyp,
and that the sexvices rendered pby Sam T, Hayward tc each
partnershly were minimal, '

During the years on appea ere were no California
statutes relaving specifically o It v partnarships and
there are no reported dccisions by ifornia courts on the
issue before us. In this period, h e¢r, tThe Calirornisa
and federal income tax laws wers su antially The same in
all matericl reswpacts and, therelor lecisions by federal
courts on the issue are relevant, subject of family
partnersnics 1s nowW expressly cover sy similar Calilfcrnia
and federal statutes, (Rev. & Tax., Code, § 17559; Int. Rev.
Code of 195&, § 7ok{e).) We shall, however, conaider only
those fedsral decisiocns covering years balfore the enactment
of the specific statutes,

The Tederal courts have long becn concerned with
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cing inc nc
n Commission U.
659, oo;] iv vas TeLd tnau the vali
nersnlip turns unon

... whether, considering all the faclts -

the agreement, the conduct of The parties

in executlon of i1ts provielions, their

statements, the testimony of disinterested

peroons, the relationship of the parties,

their respective abilitles and capital

contributions, the actual control of income

and the purposes for which it is used, anc

any and all obther facts throwing light on

their true intent - the vparties in good

faith and acving with a business purpose

intended to join together in the present

conduct of the enterprise. '
Depending upon the pawU 0113% Tacts, the reporited income of
a family parctnersnip Quris the years in question could be
rea’locauud to assign inceme derived from personal services
to the persons who rendersd The services and the income from
property to the actual owners of the property. (ggggmgg‘ve
Commissioner, 207 F.2d 749; w¥ax Cexman, 2 T.C, 474; Stanpack v,

Commissioner, 271 F.248 51

Section 18451 of the Revenus and Taxation Code
provides that if a change is made by the federal government
in a taxpayer!s income as reported in a federal return, the
taxoayer shall "concede the accuracy of such determination
or state vhervein it is erroneous," The actlon taken by the
Franchise Tax Board is presumed correct and the burden is on
the texpayer To vrove erpror, (Toéd v, McGolgan, 89 Cal. App.
2d 509 [209 P.,28 4141; Cal. Admin, Code, TLT, 13, § 5036;
Pogzetito v, United States, 193 F. Supp. 688, aff'd, 305 F.2d 75.)

Prhe facts and argume: ppellants fall
far short of esiabplishing that ¢ in reallocat-
ing the partnership income, A tne children or
their trustces were bona [ide st upon cdetailled
facts such &z those specified in : v. Culbertson,
supra. “ne zeallocation of income, in vurn, depends upon tog
amount of income atbrlbd vle to personal services and the
amount atirl able To D3 zd by the individauals
concerned., n Tthese tical z1llants have pre-
senteld N, if-servin aneral egations unaupporived By
LebU"IOfJ or docwnencary videnceo
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Appeal of Sam T, and Andrea X, Hayward

Pursuant to the views expressed in the opinion of
the board on file in this matter, and good cause appearing

thererlor,

IT IS HEREBY CORDERED, ADJUDGZEI
pursuans to section 19060 of the Revenue an
that the actilon of the Franchise Tax Board
claims of Sam T, and Andrea XK., Hayward 1oy
income tax as follows, be and the same is her

Gone a¢
day of June s
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Leting
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Attest: , Secretar
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